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In the Court of Appeals of the District of Columbia. 


No. 52459. 

F. G. Smith Piano Company, a Corporation, Appellant, 

vs. 

Charles L. Koons. 


a Supreme Court of the District of Columbia. 

At Law. No. 54560. 

* I 

Charles L. Koons, Plaintiff, 
vs. 

F. G. Smith Piano Company, a Corporation, Defendant. 

United States of America, 

District of Columbia, ss: 

Be It Remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above entitled cause, to wit: 


1 Declaration. 

Filed April 10, 1912. 

In tlie Supreme Court of the District of Columbia. 

At Law. No. 54560. 

Charles L. Koons, Plaintiff, 
vs. 

F. G. Smith Piano Company, a Corporation, Defendant. 

I. 

The plain till*, Charles L. Koons, sues the defendant, F. G. Smith 
Piano Company, a corporation doing business in the District of 
Columbia, for that whereas heretofore, to wit, on the 17th day of 
October, A. D. 1909, the said defendant caused to be inserted in 
the Washington Post, a daily newspaper published in the District 
1—2459a 
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of Columbia and circulated in the District of Columbia and else¬ 
where, an advertisement or offer in the words and figures following 
to-wit: 

Free—$675 Webster Player-Piano First Prize in the Great Count¬ 
ing Contest of The F. G. Smith Piano Company. Prize No. 2— 
$25 in Gold. Prize No. 3 —$20 in Gold. Prize No. 4—$15 in Gold. 
Prize No. 5—$10 in Gold. Prize No. 0—$5 in Gold. 

These Prizes Given Absolutely Free to Successful Counters 

Additional prizes aggregating $4,250 will be awarded contest¬ 
ants in the order of merit. 

This great counting contest offers you the easiest chance you’ve 
ever had to earn a valuable prize by simply using your 

2 brains. 

All you have to do is to Count the Dots which appear In 
and Around the Outlined Webster Player-Piano. Then send 
your answer, with your name and address neatly and legibly written, 
to the “Contest Department,’’ F. G. Smith Piano Company, l>efore 6 
p. m. Tuesday, October 26, 1909. 

Enter the contest now. All who get their answers in within the 
time limit have an equal chance to earn a prize. 

This liberal offer is part of our plan for extending the fame and 
popularity of our Webster Pianos and Player-Pianos. 

Rules Governing Contest. 

Count the dots and send your answer in with name and address 
plainly written. Only one member of a family may enter. Only 
one estimate will be accepted from same contestant. No one con¬ 
nected with the music trade may enter. In ca*e of ties, premiums 
of equal value will be given to each. Winners will be notified by 
mail. 

The correct number of dots is known only to the manufacturers 
of the Webster Piano. This number has been forwarded in a sealed 
envelope to the four judges of the contest, who are representatives 
of the four newspapers of the City of Washington. We do not know 
the number and the judges will not know it until they open the 
envelopes on the day the contest is decided. 

Remember, it costs nothing to enter this counting contest, and 
it requires very little time and just a little brain work to 

3 count the dots and send in your answer. Do It Now! 

A Few Prize Winners in Our Previous Contest 

Mrs. Chas. E. Thatcher, 928 B st. ne., Washington, I). C. 

Mr. J. S. McCoy, 523 B st. ne., Washington, D. C. 

Mr. A. F. Holt, 628 C st. ne., Washington, I). C. 

Mr. Geo. L. Bell, Riga, Michigan. 

Mrs. Bertha II. Met tier, Alexandria, Ya. 

Mr. John S. Bowers, 1911 I st. nw., Washington, I). C. 

Mr. F. 8. Ober, 911 10th st. se., Washington, D. C. 

Miss Addie H. Craigen, 1758 8 st. nw., Washington, D. C. 

Mr. James Ganly, Boyds, Md. 

Miss Della F. Botsford, The Olympia, Washington, D. C. 
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Miss J. R. Alburtis, Martinsburg, W. Va. 

Mr. Alfred Thompson, Alexandria, Va. 

Master Quentin Roosevelt, Washington, D. C. 

Miss & A. Somerville, Treasury Department, Washington, D. C. 

Mrs. C. A. Edgar, 720 Harvard st., Washington, D. C. 

Miss Donna W. Calvert, 908 East Capitol st., Washington, D. C. 

Mr. Gregor Noetzel, 812 Taylor st. nw., Washington, D. C. 

Mr. Jean V. Ficklin, Alexandria, Va. 

Mr. W. H. Smith, 1415 II st. nw., Washington, D. C. 

Miss Hattie L. Geltson, 680 East Capitol st., Washington, D. C. 

The F. G. Smith Piano Company, 

1225 Pennsylvania Avenue, Washington, D. C. 

I have counted-dots in and around the Player Piano and I 

agree to abide by the decision of the judges. 

Name-Address-City-State-. 

4 You may fill out this blank, or at your option use other 

paper. (P) 

All Answers Must Be Addressed to “Contest Department.” Con¬ 
test Closes Tuesday, Oct. 26, 1909, at 6 P. M. 

F. G. SMITH PIANO COMPANY. 
1225 Pennsylvania. Avenue, Bradbury Building, Washington, D. C. 

Plaintitf further alleges that the dots to be counted, and men¬ 
tioned in said advertisement as appearing “in and around the out¬ 
lined Webster Player-Piano,’’ appeared in a certain picture, cut or 
engraving appearing in and forming a part of said advertisement. 

And plaintiff alleges that he accepted said offer of defendant con¬ 
tained in said advertisement, and in consideration of the agreement 
and promise of the defendant in said advertisement, counted the 
dots appearing in said advertisement, and ascertained the true num¬ 
ber to be 3,238; that he submitted his said acceptance and solution 
to defendant by filling the blank spaces left for the number and the 
name and address of the answerer in the form attached to said adver¬ 
tisement and mailing the same in manner and form as prescribed 
in said advertisement, addressed to the “Contest Department,” F. 
G. Smith Piano Company, 1225 Pennsylvania Avenue, Washing¬ 
ton, I). C. Plaintiff further alleges that the result of his count was 
mailed as aforesaid before 6 P. M., Tuesday, October 26, 1909, and 
that the number of dots submitted by him as appearing in and 
around said picture, cut, or engraving, in said advertisement as 
aforesaid was 3,238 as aforesaid, which number was announced by 
the judges mentioned in said advertisement as the correct number 
of dots appearing in and around said picture, cut or engraving in 
said advertisement as aforesaid, and plaintiff avers that he 

5 was notified by defendant that the number submitted by him 
as aforesaid was the number announced by the judges men¬ 
tioned in said advertisement as aforesaid to be the correct number 
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of dots appearing in and around the said picture, cut, or engraving 
in said advertisement as aforesaid. 

Plaintiff further alleges that his name and address were neatly 
and legibly written in the space provided therefor in the form at¬ 
tached to said advertisement as aforesaid and mailed to defendant 
as aforesaid; that he was the only member of his family to enter 
said contest; that he sent in but one estimate, and that he was not 
connected with the music trade. 

Plaintiff further alleges that upon his ascertaining the correct 
number of dots appearing in and around said picture, cut, or en¬ 
graving, by counting the same as aforesaid, and mailing the result 
of his count to the defendant as aforesaid, and the announcement 
by the said judges that the number submitted by plaintiff as afore¬ 
said was the correct number of dots appearing in and around the 
picture, cut, or engraving, in said advertisement as aforesaid, the 
plaintiff became and was entitled to demand and receive from de¬ 
fendant a Webster Player-Piano valued at $675.00, or a premium of 
the value of $675.00. 

Plaintiff further alleges that after the result of his count was sub¬ 
mitted to the defendant as aforesaid and the announcement of the 
said judges that the said number submitted by plaintiff was correct 
as aforesaid, plaintiff demanded of defendant a Webster Plaver- 
Piano valued at $675.00, or a premium of the value of $675.00. 

but that the defendant, notwithstanding its promise and 
6 agreement as aforesaid, refused to deliver to plaintiff a Web¬ 
ster Player-Piano of the value of $675.00, or a premium 
of the value of $675.00, and plaintiff alleges that defendant there¬ 
upon became and was indebted to plaintiff in the sum of $675.00, 
no part of which said sum has been paid to plaintiff and the same 
now remains due and owing to plaintiff by the defendant. 

Wherefore, plaintiff brings this suit and claims the sum of 
$675.00, with interest from the 26th day of October, A. D. 1009, 
besides costs. 


II. 

The Plaintiff, Charles L. Koons, sues the defendant, F. G. Smith 
Piano Company, a corporation doing business in the District of 
Columbia, for that whereas heretofore, to wit, on the 17th day of 
October, A. D. 1009, the said defendant caused to be inserted in The 
Washington Post, a daily newspaper published in the District of 
Columbia and circulated in the District of Columbia and elsewhere, 
an advertisement or offer in the words and figures following, to wit: 

Free—$675 Webster Player-Piano First Prize in the Great Count¬ 
ing Contest of The F. G. Smith Piano Company. Prize No. 2— 
$25 in Gold. Prize No. 3—$20 in Gold. Prize No. 4—$15 in 
Gold. Prize No. 5—$10 in Gold—Prize No. 6—$5 in Gold. 

These Prizes Given Absolutely Free to Successful Counters. 

Additional prizes aggregating $4,250 will be awarded contestants 
in the order of merit. 

This great counting contest offers you the easiest chance you’ve 
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ever had to earn a valuable prize by simply using your 

7 brains. 

All you have to do is to count the dots which appear 
in and around the outlined Webster Player Piano. Then 
send your answer, with your name and address neatly and legibly 
written, to the “Contest Department,” F. G. Smith Piano Company, 
before 6 p. m. Tuesday, October 26, 1909. 

Enter the contest now. All who get their answers in within the 
time limit have an equal chance to earn a prize. 

This liberal offer is part of our plan for extending the fame and 
popularity of our Webster Pianos and Player-Pianos. 

Rules Governing Contest. 

Count the dots and send vour answer in with name and address 
plainly written. Only one member of a family may enter. Only 
one estimate will be accepted from same contestant. No one con¬ 
nected with the music trade may enter. In case of ties, premiums 
of equal value will be given to each. Winners will be notified by 
mail. 

The correct number of dots is known only to the manufacturers 
of the Webster Piano. This number has been forwarded in a sealed 
envelope to the four judges of the contest, who are representatives of 
the four newspapers of the City of Washington. We do not know 
the number and the judges will not know it until they open the 
envelope on the dav the contest is decided. 

Remember, it costs nothing to enter this counting contest, and it 
requires very little time and just a little brain work to count the 
dots and send in your answer. I)o it now/ 

8 A Few Prize Winners in Our Previous Contest: 

Mrs. Chas. E. Thatcher, 928 B st. ne., Washington, D. C. 

Mr. J. S. McCoy, 523 B st. ne., Washington, D. C. 

Mr. A. F. Holt, 628 C st. ne., Washington, D. C. 

Mr. Geo. L. Bell, Riga, Michigan. 

Mrs. Bertha H. Mettler, Alexandria, Va. 

Mr. John S. Bowers, 1911 I st. nw., Washington, D. C. 

Mr. F. S. Ober, 911 10th st. se., Washington, D. C. 

Miss Addie H. Craigen, 1758 S st. mv., Washington, D. C. 

Mr. James Ganly, Boyds, Md. 

Miss Della F. Botsford, The Olympia, Washington, D. C. 

Miss J. R. Alburtis, Martinsburg, W. Va. 

Mr. Alfred Thompson, Alexandria, Va. 

Master Quentin Roosevelt, Washington, D. C. 

Miss S. A. Somerville, Treasury Department, Washington, D. C. 

Mrs. C. A. Edgar, 720 Harvard st., Washington, D. C. 

Miss Donna W. Calvert, 908 East Capitol st., Washington, D. C. 

Mr. Gregor Noetzel, 812 Taylor st. nw., Washington, D. C. 

Mr. Jean V. Ficklin, Alexandria, Va. 

Mr. W. H. Smith, 1415 II st. nw., Washington, D. C. 

Miss Hattie L. Geltson, 630 East Capitol st., Washington, D. C. 
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The F. G. Smith Piano Company, 

1225 Pennsylvania Avenue, Washington, D. C. 

1 have counted - dots in and around the Player Piano and 

I agree to abide by the decision of the judges. 

Name-Address-City-State-. 

You mav fill out this blank, or at your option use other paper. 

(P.) 

All Answers Must Be Addressed to “Contest Department.” Con¬ 
test closes Tuesday, Oct. 26, 1909, at 6 P. M. 

F. G. SMITH PIANO COMPANY. 

1225 Pennsylvania Avenue Bradbury Building, Washington, 1). C. 

9 Plaintiff further alleges that the dots to be counted, and 
mentioned in said advertisement as appearing “in and around 

the outlined Webster Plaver-Piano,” ap}>eared in a certain picture, 
cut or engraving appearing in and forming a part of said advertise¬ 
ment. 

Plaintiff alleges that the said defendant by said advertisement 
undertook, and then and there agreed and promised to deliver to 
every ]>erson who should accept and comply with the terms thereof, 
and correctlv count the dots in and around the outlined Webster 
Player-Piano, A Webster Player-Piano of the value of $675.00, or 
a premium of the value of $675.00. 

And plaintiff alleges that he accepted said offer of defendant con¬ 
tained in said advertisement, and in consideration of the agreement 
and promise of the defendant in said advertisement, counted the 
dots appearing in said advertisement, and ascertained the true num¬ 
ber to be 3,238; that he submitted his said acceptance and solution 
to defendant by filling the blank spaces left for the number and the, 
name and address of the answerer in the form attached to said 
advertisement and mailing the same in manner and form as pre¬ 
scribed in said advertisement, addressed to the “Contest Depart¬ 
ment,” F. G. Smith Piano Company, 1225 Pennsylvania Avenue, 
Washington, D. C. Plaintiff further alleges that the result of his 
count was mailed a* aforesaid before 6 P. M., Tuesday, October 26, 
1909, and that the number of dots submitted by him as ap- 

10 pearing in and around said picture, cut, or engraving, in 
said advertisement as aforesaid was 3,238 as aforesaid, which 

number was announced by the judges mentioned in said advertise¬ 
ment as the correct number of dots appearing in and around said 
picture, cut or engraving in said advertisement as aforesaid, and 
plaintiff avers that he was notified by defendant that the number 
submitted by him jus aforesaid was the number announced by the 
judges mentioned in said advertisement as aforesaid to be the cor¬ 
rect number of dots appearing in and around the said picture, cut, 
or engraving in said advertisement as aforesaid. 

Plaintiff further alleges that his name and address were neatly 
and legibly written in the space provided therefor in the form 
attached to said advertisement as aforesaid and mailed to defendant 
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as aforesaid; that he was the only member of his family to enter 
said contest; that he sent in but one estimate, and that he was not 
connected with the music trade. 

Plaintiff further alleges that upon his ascertaining the correct 
number of dots appearing in and around said picture, cut, or en¬ 
graving, by counting the same as aforesaid, and mailing the result 
of his count to the defendant as aforesaid, and the announcement 
by the said judges that the number submitted by plaintiff as afore¬ 
said was the correct number of dots appearing in and around the 
picture, cut, or engraving, in said advertisement as aforesaid, the 
plaintiff became and was entitled to demand and receive from 

11 defendant a Webster Player-Piano valued at $675.00, or a 
premium of the value of $675.00. Plaintiff further alleges 

that after the result of his count was submitted to the defendant as 
aforesaid and the announcement of the said judges that the said 
number submitted by plaintiff was correct as aforesaid, plaintiff de¬ 
manded of defendant a Webster Player-Piano valued at $675.00, or a 
premium of the value of $675.00. 

Wherefore, plaintiff brings this suit and claims the sum of 
$675.00, with interest from the 26th day of October, A. D. 1909, 
besides costs. 

JOHN 1). RHODES, 

J. BARRETT CARTER, 

Attorneys for Plaintiff. 

» Affidavit of Merit. 

% 

Filed April 10, 1912. 

District of Columbia, ss : 

Charles L. Koons, being first duly sworn according to law, on 
oath declares and says: 

That he is the plaintiff in the above entitled cause and that he 
^ has a good cause of action against the F. G. Smith Piano Company, 
the corporation named as defendant in said cause, which said cause 
of action is as follow's: 

12 That on or about the 17th day of October, A. D. 1909, the 
said defendant caused to be inserted in The Washington Post, 

a daily newspaper published in the District of Columbia and circu¬ 
lated in the District of Columbia and elsewhere, an advertisement 
or offer in the words and figures following, to wit: 

Free—$675 Webster Player-Piano First Prize in the Great Countr 
ing Contest of The F. G. Smith Piano Company. Prize No. 2— 
$25 in Gold. Prize No. 3—$20 in Gold. Prize No. 4—$15 in 
Gold. Prize No. 5—$10 in Gold. Prize No. 6—$5 in Gold. 

These Prizes Given Absolutely Free to Successful Counters. 

Additional prizes aggregating $4,250 will be awarded contestants 
in the order of merit. 

This great counting contest offers you the easiest chance you’ve 
had to earn a valuable prize by simply using your brains. * 
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All you have to do is to count the dots which appear in and 
around the outlined Webster Player-Piano. Then send your 
answer, with your name and address neatly tuid legibly written, to 
the “Contest Department,” F. G. Smith Piano Company, before 6 
p. m. Tuesday, October 26, 1909. 

Enter the contest now. All who get their answers in within the 
time limit have an equal chance to earn a prize. 

This liberal offer is part of our plan for extending the fame and 
popularity of our Webster Pianos and Player-Pianos. 

Rules Governing Contest. 

Count the dots and send your answer in with name and 

13 address plainly written. Only one member of a family may 
enter. Only one estimate will be accepted from same con¬ 
testant. No one connected with the music trade may enter. In 
case of ties, premiums of equal value will be given to each. Win¬ 
ners will be notified by mail. 

The correct number of dots is known only to the manufacturers 
of the Webster Piano. This number has been forwarded in a sealed 
envelope to the four judges of the contest, who are representatives 
of the four newspapers of the City of Washington. We do not know 
the number and the judges will not know it until they open the 
envelopes on the day the contest is decided. 

Remember, it costs nothing to enter this counting contest, and 
it requires very little time and just a little brain work to count the 
dots and send in your answer. Do it Now ! 

A Few Prize Winners in Our Previous Contest: 

Mrs. Chas. E. Thatcher, 928 B st. ne., Washington, D. C. 

Mr. J. S. McCoy, 523 B st. ne., Washington, D. C. « 

Mr. A. F. Holt, 628 C st. ne., Washington, D. C. 

Mr. Geo. L. Bell, Riga, Michigan. 

Mrs. Bertha H. Mettler, Alexandria, Va. 

Mr. John 8. Bowers, 1911 I st. m\\, Washington, I). C. 

Mr. F. 8. Ober, 911 10th st. lie., Washington, D. C. 

Miss Addie H. Craigen, 1758 8 st. nw., Washington, D. C. 

Mr. James Ganly, Boyds, Md. 

Miss Della F. Botsford, The Olympia, Washington, D. C. 

Miss J. R. Alburtis, Martinsburg W. Va. 

Mr. Alfred Thompson, Alexandria, Va. 

Master Quentin Roosevelt, Washington, D. C. * 

14 Miss S. A. Somerville, Treasury Department, Washington, 

D. 0. 

Mrs. C. A. Edgar, 720 Harvard st., Washington, D. C. 

Miss Donna W. Calvert, 908 East Capitol st., Washington. D. C. 

Mr. Gregor Noetzel, 812 Taylor st. nw., Washington, D. C. 

Mr. Jean V. Ficklin, Alexandria, Va. 

Mr. W. H. Smith, 1415 H st. nw., Washington, D. C. 

Miss Hattie L. Geltson, 630 East Capitol st., Washington, D. C. 
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The F. G. Smith Piano Company. 

1225 Pennsylvania Avenue, Washington, D. C. 

I have counted-dots in and around the Player Piano 

and I agree to abide by the decision of the judges. 

Name --, Address-, City-, State-. 

You may fill out this blank, or at your option use other 
paper. (P) 


All Answers Must Be Addressed to “Contest Department.” * Con¬ 
test Closes Tuesday, Oct. 26, 1909, at 6 P. M. 

F. G. SMITH PIANO COMPANY, 

1225 Pennsylvania Avenue, 
Bradbury Building, Washington, D. C. 

Affiant further says that the dots to be counted, and mentioned 
in said advertisement as appearing “in and around the outlined 
Webster Player-Piano,” appeared in a certain picture, cut or en¬ 
graving appearing in and forming a part of said advertisement. 

And affiant further says that he accepted said offer of defendant 
contained in said advertisement, and in consideration of the 
15 agreement and promise of the defendant in said advertise¬ 
ment, counted the dots appearing in said advertisement, and 
ascertained the true number to be 3,238; that he submitted his said 
acceptance and solution to defendant by filling the blank spaces left 
for the number and the name and address of the answerer in the 
form attached to said advertisement and mailing the same in man¬ 
ner and form as prescribed in said advertisement, addressed to the 
“Contest Department,” F. G. Smith Piano Company, 1225 Pennsyl¬ 
vania Avenue, Washington, D. C. Affiant further says that the 
result of his count was mailed as aforesaid before 6 P. M., Tuesday, 
October 26, 1909, and that the number of dots submitted by him as 
appearing in and around said picture, cut, or engraving, in said 
advertisement as aforesaid was 3,238 as aforesaid, which number was 
announced by the judges mentioned in said advertisement as the 
correct number of dots appearing in and around said picture, cut 
or engraving in said advertisement as aforesaid, and affiant avers 
that he was notified by defendant that the number submitted by him 
as aforesaid was the number announced by the judges mentioned 
in said advertisement as aforesaid to be the correct number of dots 
appearing in and around the said picture, cut, or engraving in said 
advertisement as aforesaid. 

Affiant further says that his name and address were neatly and 
legibly written in the space provided therefor in the form attached 
to said advertisement as aforesaid and mailed to defendant as afore¬ 
said ; that he was the only member of his family to enter said con¬ 
test ; that he sent in but one estimate, and that he was not connected 
with the music trade. _ 

2—2459a 
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Affiant further says that upon his ascertaining the correct 

16 number of dots appearing in and around said picture, cut, 
or engraving, by counting the same as aforesaid, and mailing 

the result of his count to the defendant as aforesaid, and the an¬ 
nouncement by the said judges that the number submitted by affi¬ 
ant as aforesaid was the correct number of dots appearing in and 
around the picture, cut, or engraving, in said advertisement as afore¬ 
said, the affiant became and was entitled to demand and receive from 
defendant a Webster Player-Piano valued at $675.00, or a premium 
of the value of $675.00. 

Affiant further says that after the result of his count was sub¬ 
mitted to the defendant as aforesaid and the announcement of the 
said judges that the said number submitted by affiant was correct 
as aforesaid, affiant demanded of defendant a Webster Player-Piano 
valued at $675.00, or a premium of the value of $675.00, but that 
tlie defendant, notwithstanding its promise and agreement as afore¬ 
said, refused to deliver to affiant a Webster Player-Piano of the value 
of $675.00, or a premium of the value of $675.00, and affiant fur¬ 
ther says that defendant thereupon by reason of the premises afore¬ 
said became and was indebted to the plaintiff in the sum of $675.00, 
no part of which said sum has been paid to the plaintiff and the same 
now remains due and owin^ to the plaintiff by the defendant. 

Affiant further says that by reason of the matters, facts and things 
hereinbefore stated there is now justly due and owing to the plaintiff 
by the defendant, exclusive of all set offs and just grounds of de¬ 
fense, the sum of $675.00 with interest from the 26tli day 

17 of October, A. D. 1909. 

CHARLES L. KOONS. 

Subscribed and sworn to before me this 9th day of April, A. D. 
1912. 

[seal.] IVON W. PHILLIPS, 

Notary Public, D. G. 

. .• 

Pleas. 

Filed May 13, 1912. 

******** 

1. The defendant, for plea to the plaintiff’s declaration, says that 
it did not promise as alleged. 

2. The defendant, for further plea to the plaintiff’s declaration, 
says that it is not indebted as alleged. 

3. The defendant, for further plea to the plaintiff’s declaration 
says that one of the terms of the defendant’s offer was that all con¬ 
testants, including the plaintiff, would agree to abide by the decision 
of the judges in the said advertisement referred to, the terms and 
conditions of which advertised offer were duly accepted by the plain¬ 
tiff, including the said term that the plaintiff should abide by the 
decision of the judges, and that the judges did not award to the 
plaintiff the first pnze^in the said contest, or the sum of Six hundred 
and seventy-five ($675) dollars, or any prize. 
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4. The defendant, for further plea to the plaintiff's declaration, 
savs that one of the terms of the defendant’s offer in the said declara- 
tion referred to was, that each contestant should send in his 
18 answer with his name and address neatly and legibly written, 
and further, that each contestant should agree to abide by 
the decision of the judges in the said advertisement referred to, 
which terms and conditions were duly accepted by the plaintiff, and 
that the said judges decided that the plaintiff’s answer, name and 
address were not neatly and legibly written, and that the plaintiff 
by reason thereof was not entitled to the first prize, in the said offer 
contained. 

J. J. DARLINGTON, 

s., 

Attorney for Defendant. 


Affidavit of Defense. 

Filed May 13, 1912. 

District of Columbia, ss : 

I, William P. Van Wiekle, on oath say that T am the Vice Presi¬ 
dent and agent of the F. G. Smith Piano Company of Washington, 
sued by the name of F. G. Smith Piano Company, defendant in the 
above entitled cause; that T make this affidavit in my said capacity; 
that the defendant has a good, true and just defense to the plaintiff’s 
suit, and that the grounds of such defense are as follows: 

In the advertisement referred to in the plaintiff’s declaration and 
in the affidavit accompanying the same, it was expressly provided, 
as one of the rules governing the contest, that, in the case of ties, 
premiums of equal value would be given to each of the tying con¬ 
testants; that, including the plaintiff, 414 persons correctly counted 
the number of dots in and around the player piano shown in the 
said advertisement; that had the plaintiff been a tying con- 
19 testant he would have been entitled to only a prize of a value 
of 1/414 of Six hundred and seventy-five ($375) dollars, but 
plaintiff was not a tying contestant or entitled to any prize whatever 
for the reasons following: 

Another of the terms of the said contest, was that the several con¬ 
testants should respectively agree to abide by the decision of the 
judges; that the plaintiff, as this affiant is informed and believes 
and therefore avers, and expects at the trial to be able to prove, had 
so agreed to abide by the decision of the judges; that the judges de¬ 
cided that the plaintiff was not entitled to the first prize of Six hun¬ 
dred and seventy-five ($875) dollars, or to any other prize, and 
that the plaintiff had not tied for the said first prize or for any other 
prize: and that another of the terms and conditions of the defend¬ 
ant’s said offer was that each contestant should send in his answer 
with his name and address neatly and legibly written; that, as this 
affiant is informed and believes and therefore avers, and expects to 
be able to prove at the trial, the judges decided that the plaintiffs 
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answer, name and address were not neatly and legibly written, and 
that, by reason thereof, the plaintiff was not entitled to the first 
prize in the said offer mentioned, or to any prize. 

This affiant further on oath says that the plaintiff never became 
and that he is not entitled to demand or receive from the defendant 
a Webster Plaver Piano valued at Six hundred and seventv-five 
($675) dollars, or a premium of that value or of any other value; 
and he further denies that the defendant is indebted to the plaintiff 
in the sum of Six hundred and seventy-five ($675) dollars, or 
20 any other sum whatever. 

WILLIAM P. VAN WICKLE. 

Subscribed and sworn to before me this lltli dav of May, A. D. 
1912. 

[seal.] FRED McKEE, 

Notary Public, D. C. 

Motion for Judgment. 

Filed May 17, 1912. 

* * * * * * * 

Conies now the plaintiff in the above entitled cause, by his attor¬ 
neys, and moves the Court for judgment for the plaintiff against the 
defendant for want of a sufficient affidavit of defense under Rule 
73 of the Supreme Court of the District of Columbia. 

JNO. D. RHODES, 

J. BARRETT CARTER, 

Attorneys for Plaintiff. 


J. J. Darlington, Esq., Attorney for Defendant: 

Please take notice that we will call up the above motion for 
hearing on Friday, the 24th day of May, A. D. 1912, before one of 
the Judges of the Circuit Court, at 10 o’clock A. M., or as soon there¬ 
after as counsel may be heard. 

JNO. D. RHODES, 

J. BARRETT CARTER, 

Attorneys for Plaintiff. 


\ 

Service of a copy of the above motion acknowledged this 17th day 
of May, A. D. 191.2. 


J. J. DARLINGTON, 
Attorney for Defendant. 


21 Supreme Court of the District of Columbia. 

Friday, June 1th, 1912. 

Session resumed pursuant to adjournment, Hon. Ashley M. Gould, 
Justice, presiding. 

♦ * * * * * * 

Upon consideration of the motion of plaintiff filed .herein by his 
attorneys of record, for judgment for want of a sufficient affidavit 
of defense, it is ordered that said motion be, and the same is hereby 






F. G. SMITH PIANO COMPANY VS. CHARLES L. KOON8. IS 

granted. Wherefore, it is considered that the plaintiff herein re¬ 
cover of defendant the sum of Six Hundred and Seventy-Five Dol¬ 
lars ($675.00) with interest from the 26th day of October, A. D. 
1909, together with costs of suit to be taxed by the clerk and have 
execution thereof. 

From the foregoing the defendant by its attorney Mr. J. J. Dar¬ 
lington, in open court, notes an apj>eal to the Court of Appeals. 
Whereupon the penalty of a bond to operate as a Supersedeas, is 
herebv fixed in the sum of One Thousand Dollars. 

V 

22 * Memorandum. 

June 28, 1912. Appeal Bond (Supersedeas) approved and filed. 

Assignment of Eirors. 

Filed July 18, 1912. 

♦ * * * * * * 

Now comes the defendant, appellant in the above entitled cause, 
and assigns for review on appeal, errors committed by the trial court 
in the following particulars: 

1. In granting the motion for judgment. 

2. In refusing to overrule the motion for judgment. 

8. In holding that there was a case of a tie between the plaintiff 
and other contestants. 

4. In holding that plaintiff was entitled to recover the full amount 
of the first prize. 

5. In not holding that, if there was a tie between the plaintiff 
and other contestants, such tying contestant® were only entitled to 
divide the first prize, or its value equally between them. 

6. In holding that, in any event, the plaintiff was entitled to 
more than one four-hundred-and-fourteenth (1/414) of the value 
of the first prize of Six Hundred and Seventv-five ($675) Dollars. 

J. J. DARLINGTON, 

a, 

Attorney for Defendant. 
Designation of Record. 

Filed Julv 18. 1912. 

%j / 

******* 

23 Now comes the F. G. Smith Piano Company, a body cor¬ 

porate, defendant-appellant in the above entitled cause, and 
designates the following to constitute the transcript of record upon 
its appeal noted in the said cause: 

1. The declaration and affidavit of merit. 

2. Pleas and affidavit of defense. 

3. Motion for judgment. 

4. Judgment and appeal noted. 

5. Memorandum of filing of appeal bond, and of such extension 
of time, if any, as may become necessary and be had. 


14 


F. G. SMITH PIANO COMPANY VS. CHARLES L. KOON8. 


6. Assignment of errors. 

7. This designation. 

J. J. DARLINGTON, 

a, 

Attorney for Defendant. 

We concur in the above designation. 

JNO. D. RHODES, 

J. BARRETT CARTER, 

Attorney* for Plaintiff. 

0 

Messrs. John D. Rhodes and J. Barrett Carter, Attorneys for Plaintiff. 

Gentlemen: Please take notice that I have this day filed the fore¬ 
going designation of record on appeal of the above entitled cause. 

J. J. DARLINGTON, 

s„ 

Service acknowledged this 17th day of July, A. D. 1912. 

Attorney for Defendant. 

i 

> 

Attorneys for Plaintiff. 

24 M em oran dam. 

July 18, 1912. Time to file transcript of record extended to 
Sept. 10. 1912, inclusive. 

25 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

T. John R. Young, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 24, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, a copy of which is 
made part of this transcript, in cause No. 54560 at Law, wherein 
Charles L. Koons is Plaintiff and F. G. Smith Piano Company, a 
corporation, is Defendant, as the same remains upon the files and 
of record in said Court. 

In Testimonv Whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said Distri^L 
this 15th day of August, A. D. 1912. 

[Seal Supreme Court of the 
District of Columbia.] 

J. R. YOUNG, Clerk, 

Bv ALF. G. BUHRMAN, 

Assistant Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2459. F. G. Smith Piano Company, a corporation, appellant, vs. 
Charles L. Koons. Court of Appeals, District of Columbia. Filed 
Sep-. 9, 1912. Henry W. Hodges, clerk. 
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IN THE 

(Eourt nf Appeals, liutrirt of Columbia 

October Term, 1912. 


No. 2459. 


F. G. Smith Piano Company, Appellant , 

vs. 

Charles L. Koons, Appellee. 


BRIEF FOR APPELLANT. 


STATEMENT OF FACTS. 

1 lie appellee commenced suit in the court below, by fil¬ 
ing his declaration in two counts accompanied by an affida¬ 
vit of merit. 

In each count of his declaration and in his affidavit the 
appellee sets up. substantially, that the appellant had ad¬ 
vertised a dot-counting contest, offering as a first prize a 
$075 Webster Player Piano, a second prize of $25 in gold, 
a third prize of $20 in gold, a fourth prize of $15 in gold, 
a fifth prize of $10 in gold, a sixth prize of $5 in gold, and 
additional prizes aggregating $4,250 to be awarded “in 
order of merit”; that the advertisement declared, “all who 
get their answers in within the time limit, have an equal 
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chance to earn a prize"; that “in case of ties, premiums of 
equal value will be given to each"; that the advertisement 
contained a printed blank in the form, “I have counted. . . . 
dots in and around the player piano, and I agree to abide 
by the decision of the judges. 

“Name . Address . 

“City. State.” 

and added, “you may fill out this blank, or, at your option, 
use other paper;" that the dots to l>e counted appeared in 
a certain picture, cut or engraving appearing in and form¬ 
ing a part of the advertisement; that the appellee accepted 
the offer, counted the dots appearing in the advertisement, 
ascertained the true number to be 3,238, submitted his ac¬ 
ceptance and solution to the appellee by filling the blank 
places left for the number and the name and the address 
in the form attached to the advertisement, and mailed the 
same to the appellant; that he was notified by the appellant 
that the number submitted by him was the number an¬ 
nounced by the judges as correct. The plaintiff further 
alleged that his name and address were neatly and legibly 
written in his answer, that he was entitled to demand and 
receive from the appellant a Webster Player Piano valued 
at $075, or a premium of that value, had made such demand 
upon the appellant, and the demand had l>een refused. 

The appellant pleaded non assumpsit, and nil debit and 
tiled two special pleas, supported by an affidavit of defense, 
which recited, among other things, that the advertisement 
expressly provided that, in case of ties, premiums of equal 
value would be given to each of the tying contestants; that, 
including the plaintiff, 414 persons correctly gave the num¬ 
ber of dots in and around the player piano shown in the ad¬ 
vertisement, and that the plaintiff, as a tying contestant, 
would have been entitled to a prize of the value of 1-414 
of $075, but that he was not a tying contestant or entitled 











to any prize, because another of the terms of the contest 
was, that the several contestants should respectively agree 
to abide bv the decision of the judges, and the appellee so 
agreed; that the judges decided that the appellee was not en¬ 
titled to the first prize of $675, or to any other prize, and 
that the appellee had not tied for the said first prize or for 
any other prize ; and another of the terms and conditions of 
the offer was that each contestant should send in his answer 
with his name and address neatly and legibly written, and 
the judges decided that the appellee’s answer, name and ad¬ 
dress were not neatly and legibly written, and by reason 
thereof appellee was not entitled to the first prize, or to any 
prize, and never became and is not entitled to demand or 
receive from the appellant a Webster Player Piano valued 
at $675, or a premium of that value or of any other value, 
and the affidavit concludes with a denial that the appellant 
is indebted to the appellee in the sum of $675 or in any other 
sum. 

ff'he appellee moved for judgment, for want of a suffi¬ 
cient affidavit of defense, and the motion was granted in 
the sum of $675. From the judgment so entered this ap¬ 
peal has lieen taken. 

ASSIGNMENT OF ERRORS. 

The court erred: 

J. In granting the motion for judgment. 

2. In refusing to overrule the motion for judgment. 

.*>. In holding that there was a case of a tie between the 
plaintiff and other contestants. 

4. In holding that plaintiff was entitled to recover the full 
amount of the first prize. 

5. In not holding that, if there was a tie between the 
plaintiff and other contestants, such tying contestants were 
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only entitled to divide the first prize, or its value equally 
between them. 

6. In holding that, in any event, the plaintiff was entitled 
to more than one four-hundred-and-fburteenth (1-414) of 
the value of the first prize of Six Hundred and Seventy-five 
($675) Dollars. 

POINTS AND AUTHORITIES. 

Briefly stated, the questions, upon the merits, arising 
u]x>n the record, were two in number, namely: 

1. Appellee was not a tying contestant. 

2 . Tying contestants were entitled to receive only 
their proportionate pan of the prize for which they 
tied. 

Discussion of the first of these questions is precluded by 
the decision of this Court in Minton vs. F. G. Smith Piano 
Company, 36 App. D. C.. 136. That case arose out of the 
same advertisement as the one at bar, the declaration con¬ 
taining two counts, one in tort and the other in contract. 
This Court held that the acceptance by the plaintiff and his 
agreement to abide by the decision of the judges bound him, 
in the absence of allegations of a fraudulent award, to ac¬ 
cept their decision in the matters properly submitted to them 
under the terms of the offer, which became a contract by 
his compliance with its terms : that the authority of the judg¬ 
es was to l>e determined by the terms of the published offer 
and rules governing the contest; that they were to be given 
a reasonable interpretation, and that all the judges were re¬ 
quired to do was to compare the number of dots given in the 
answer with the number contained in the sealed envelope 
submitted by the manufacturers. 

The Minton case arose upon a demurrer to the declara- 
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tion. The only question raised, and necessarily the only one 
decided,was whether the declaration stated a cause of action. 
The court did not consider at all the extent of the recovery 
to which the plaintiff would l>e entitled. It held, only, that, 
on the face of the declaration, the plaintiff became a tying 
contestant, and was entitled either to the special first prize 
offered, or, in case of a tie with others, to a premium of 
equal value. This equal value, we submit, means, not value 
equal to that of the first prize, but one equal to that which 
every other of the tying contestants should be entitled to re¬ 
ceive. Indeed, this is the plain meaning of the language used 
by this Court, because if each party giving the correct count 
should be entitled to the special first prize, as contended by 
the appellee, he would be entitled to a piano, and not “in 
case of a tie with others to a premium of equal value.” The 
advertisement states “in case of ties, premiums of equal val¬ 
ue will be given to each.” It does not say that each prize 
will be duplicated, or multiplied, so that all contestants mak¬ 
ing the most accurate count should receive a piano, all mak¬ 
ing the next most accurate count a gold prize of $25 each, 
and so on throughout the list of prizes offered. Following 
appellee's contention to its logical conclusion, each of the 
414 contestants correctly counting the number of dots would 
l>e entitled to a piano; a hundred or more contestants who 
came nearest to the correct number would each be entitled 
to the full second prize of $25 in gold, even though some 
of them had submitted the number 3,237, one less than the 
correct number, and the others had submitted the number 
3,230, one more than the correct number, for they would 
all be equally near to the correct number; and the same rule 
would have to be applied in awarding full third, fourth, fifth 
and sixth prizes, to each and every contestant, regardless of 
their number, equally near in their respective estimates. 
Such a construction, we submit, would not be reasonable, 
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and could not justly or reasonably be believed, by anyone, 
to have been intended bv the appellant, in making the offer. 
It is well settled, that courts will not adopt a construction 
which leads to absurd or unreasonable results. 

The object designed must limit and control the literal im¬ 
port of the terms and phrases employed. Holy Trinity 
Church vs. United States, 143 U. S., 457, 4t>0. 

That the interpretation of the contract is not to rest upon 
an isolated phrase, or a few separate words, will of course 
be conceded. As the Supreme Court say. in O'Brien vs. 
Miller. 188 U. S., 287, 297: 

“The question presented involves not the interpreta¬ 
tion of this language apart from the whole agreement, 
but is, on the contrary, the ascertainment of the mean¬ 
ing of the entire contract. The fallacy which underlies 
the assertion as to want of all ambiguity in the bond 
arises, therefore, from pre-supposing that, in order to 
establish want of ambiguity in a contract, a few words 
can be segregated from the entire context, and that 
because the words thus set apart are not intrinsically 
ambiguous, there is no room for construing the con¬ 
tract itself. In other words, the confusion of thought 
consists in failing to distinguish l)etween the contract 
as a whole and some of the words found therein. If 
the erroneous theory were the rule, then, in every case, 
it would be impossible to arrive at the meaning of a 
contract, in the event of difference between the con¬ 
tracting parties, since each would select particular 
words upon which they relied, and thus frustrate a 
consideration of the whole agreement. The elementary 
canon of interpretation is. not thar particular words 
may be isolatedly considered, but that the whole con¬ 
tract must be brought into view and interpreted with 
reference to the nature of the obligations between the 
parties, and the intention which they have manifested 
in forming them. “(Citations.)” 
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See, also, Bordman, et al. vs. Reed, et al., 0 Pet. 328, 
345; Filtration Corporation vs. Cowardin, 213 U. S., 
300, 304; Canal Co. vs. Hill, 15 Wall., 1)4, 99-100; 
United States vs. Stage Co., 199 U. S., 414, 423. 


Considering the entire offer, and not merely a part of it, 
with a view to ascertaining its real meaning, i. e., the in¬ 
tention expressed by the language employed, it is apparent 
that the advertisement is divided into several parts, each to 
a certain extent separate and distinct from the others. The 
first part states the prizes to be awarded, six in number, 
consisting of one $<‘>75 piano, five others aggregating $75 
in gold, and additional prizes^ aggregating $4,250, in the or¬ 
der of merit, constituting a total offer of $5,000 in prizes, 
and making it evident that $5,000 was to be the total 
amount of the prizes offered, and the utmost extent of the 
liability assumed by the advertisement. The advertisement 
adds that “This liberal offer” is part of the advertiser’s plan 
for extending the fame and popularity of Webster Pianos. 
This first part of the advertisement makes no reference 
whatever to the matter of ties. The second part, which is 
separated from the statement of the prizes to be awarded 
by the caption “Rules Governing Contest,” contains among 
other rules the subject of the present discussion, “In case 
of tics, premiums of equal value will be given to each.” 
This rule, it is submitted, cannot reasonably be taken as en¬ 
larging the offer from $5,000 to a sum limited only by the 
number of persons who should happen to be successful in 
counting the number correctly, or who might attain a num¬ 
ber most nearly approximating it. 

The construction contended for by the appellee is sought 
to l>e forced upon this contract by application of the rule 
fortius contra proferentum, and indeed it is only by the ap¬ 
plication of this rule, that the present construction can pos- 
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sibly be given to the contract; but the rule in question is 
one of last resort, and never to be applied when its applica¬ 
tion can possibly be avoided. 


“1 have not resorted to the rule of interpretation or 
construction which says the language of a deed shall 
be taken most strongly against the grantor, a rule of 
doubtful propriety, and never to l>e resorted to unless 
the other rules of interpretation fail, but to that more 
reasonable rule which gives effect to all parts of the 
deed each consistent with the other.'* Swan vs. More¬ 
house. 0 D. C.. 225. 228. 

“The rule that the language of a deed or contract 
should be taken most strongly against the party draw¬ 
ing it, * * * though it be a rule, according to 

Lord Bacon ‘drawn out of the depth of reason.’ ap¬ 
plies only to cases of ambiguity in the words, or where 
the exposition is requisite to give them lawful effect. 
It is a rule of strictness and rigor, and not to be re¬ 
sorted to but where other rules of exposition fail. The 
modern and more reasonable practise is, to give to the 
language its just sense, and to search for the precise 
meaning, and one requisite to give due and fair effect 
to the contract, without adopting either the rule of a 
rigid or of an indulgent construction.” 2 Kents Com.. 
5 50: Varnum vs. Thrustum. 1/ Md.. 470. 407. 

“The rule that an offer is to be construed most 
strongly against the party making it. is one of strict¬ 
ness and rigor, to be resorted to only when the other 
rules of exposition fail.” Stakham vs. Stakham, ‘>2 


Md.. 100, 210. 

See. also, Patterson vs. Gage. 11 Col.. ."*0. 55 
vs. Read. 1.') Ct.. 457, 400; Adams vs. Warner. 
411 : Biddle vs. Van Deventer. 20 Mass.. .*>00. 


: White 
20 Vt„ 


Resnectfullv submitted. 

4 * 

J. J. Darlington. 

W. C. Sullivan. 

Attorneys for Appellant. 
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IN THE 


Court of Appeals, District of Columbia 


October Term, 1912. 


No. 2459. 

-o- 

F. G. SMITH PIANO COMPANY, Appellant , 

vs. 

CHARLES L. KOONS, Appellee. 

-o- 

BRIEF FOR APPELLEE 

This case conies up on appeal from a judgment in fav¬ 
or of the appellee under Common Law Rule 73. The 
facts are set forth in the declaration of the plaintiff (ap¬ 
pellee) (R. 1), and his affidavit of merit (R. 7), and 
are substantially as stated in the brief of appellant. 

-o- 

ARGUMENT 

Appellant has set forth in its brief five assignments 
of error, but concedes that the only question left open 
for discussion is whether or not “tying contestants were 
entitled to receive only their proportionate part of the 
prize for which they tied/’ admitting that the only other 
question involved in the case has been conclusively de¬ 
termined adversely to the appellant in the case of Minton 
v. F. G. Smith Piano Company, 36 App. D. C.. 136. 
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It is respectfully submitted that the question appellant 
contends is open for discussion in this case was also de¬ 
termined by this Court in the Minton case, and adversely 
to appellant’s contention, and the appellant in this case 
is seeking indirectly to have this Court reverse its former 
decision. 

The questions involved in this suit, therefore, having 
been determined once by this Court in construing the 
same advertisement, or contract, pleaded in this case, 
must be regarded as finally settled. Holcomb v. Dearing, 
8 App. D. C., 298 (and cases cited page 301). 

In the Minton case, this Court, speaking through Mr. 
Chief Justice Shepard, said: 

“The actual finding that plaintiff had given the 
correct number in his answer entitled him either 
to the special first prize offered, or. in case of a 
tie with others, to a premium of equal value.” 

The language of the Court is plain and unambiguous 
and had reference to that part of the advertisement which 
reads as follows: 

“In case of ties, premiums of equal value will 
be given to each”. 

But appellant contends that the language of the ad¬ 
vertisement means that in case of ties for the first prize, 
the tying contestants should receive, not a prize equal 
to the first prize, but a prize equal to the value of the 
first prize, divided by the number of tying contestants. 
The fallacy of this contention is apparent and requires 
little comment from us. 

Assuming, however, that the question were still open, 
and had not been determined by this Court, a mere read- 






mg of the advertisement in question, in the light of fun¬ 
damental rules of construction applicable thereto, would, 
we respectfully submit, lead to no other conclusion than 
the one arrived at by the learned trial Justice. 

The question is: Upon what understanding did the 
minds of the parties meet when appellee accepted appel¬ 
lant’s offer ? Since there is a dispute as to what the offer 
means, the touchstone for determining that meaning is 
the understanding that would be conveyed to a reason¬ 
able man by the language employed, taking that language 
in its ordinary signification. Certainly appellant cannot 
be heard to say that it can hide behind some secret un¬ 
derstanding of its own words, and thus avoid responsi¬ 
bility, when the public has acted in good faith in entering 
into a contract which bears on its face its own interpre¬ 
tation. 

The advertisement pleaded commences as follows: 

“Free, $675 Webster Player-Piano, First Prize in the 
Great Counting Contest of the F. G. Smith Piano Com¬ 
pany. 

Prize No. 2—$25 in gold. 

Prize No. 3—$20 in gold. 

Prize No. 4—$15 in gold. 

Prize No. 5—$10 in gold. 

Prize No. 6—$5 in gold. 

These prizes given absolutely free to successful con¬ 
testants in the order of merit.” 

The Court will note that the advertisement says “these 
prizes,” and that the first prize is not a money prize, as 
distinguished from the others, but is a specific article de¬ 
scribed by its money value, and not susceptible of divi- 
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sion. It would be interesting to know how the Piano 
Company, in case of ties, intended to divide the $675 
Player-Piano into as many parts as there were successful 
counters. Moreover, to divide $675 equally among the 
414 successful contestants who, it is admitted, correctly 
counted the dots, would mean an award to each of less 
than might be received by the winner of the 2nd, 3d, 4th, 
5th, or 6th prize. The very statement of the proposition 
lays bare its absurdity. 

The advertisement in question had the appearance of 
being exceedingly difficult of solution. It announced in 
large headlines that the first prize for a correct solution 
would be a $675 Webster Plaver-Piano. In its “Rules 
Governing Contest” it slipped in a second announcement, 
“in case of ties, premiums of equal value will l>e given 
to each.’’ The meaning conveyed—and appellee l>elieves 
intended to lx? conveyed—was that the person correctly 
counting the number of dots in and around the picture 
should receive a $675 Webster Player-Piano, and that in 
case others succeeded in doing likewise, they should re¬ 
ceive premiums of equal value, namely, $675 Webster 
Player-Pianos. 

If there is any ambiguity in the advertisement we sub¬ 
mit it can hardly be taken advantage of bv appellant, 
since this Court said in the Minton case: 

..****** j n case ambigfuitv in anv 
particular the construction should favor the ac¬ 
ceptor, rather than the proposer, who prepared 
and submitted the offer.” 

Respectfully submitted. 

John D. Rhodes, 

J. Barrett Carter, 
Attorneys for Appellee. 
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